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Restoring the Practice of Law 

Therapeutic Jurisprudence in Legal Education 

Preface 

I learned about Therapeutic Jurisprudence and its principles when I was 

considering the pros and cons of applying to law school and seeking to enter the legal 

profession. I learned more about T J principles when meeting with one of my academic 

advisors that also practices law, Rick Halpert. After speaking with him I started to 

research and discover the many aspects of Therapeutic Jurisprudence and how it can 

and has benefited the public, the legal system and profession. It is especially helpful for 

who depend on the legal system to resolve some of the most difficult times in their lives. 

From these new ideas I have come away with a new appreciation for those who practice 

T J and the realization that the legal system lacks what is most important to me, a caring 

for others. 

I would like to express appreciation to several people who were incredibly helpful 

to me during my writing process. Rick Halpert reviewed this paper, made meaningful 

suggestions, and provided me with contacts that further helped my research. Judge 

Schma was kind enough to sit down for lunch with me and discuss the aspects of T J 

from a judge's perspective. Professor Winick and Professor Wexler who are at the 

forefront of applying and supporting Therapeutic Jurisprudence, but still took the time to 

discuss the different aspects of T J. Finally I would like to thank my family members and 

close friends for their support and all of those who practice Therapeutic Jurisprudence. 
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Introduction 

The public view of the United States' legal establishment is negative. (Galanter 

1996) The profession and justice system are often referred to as being profit driven, 

disappointing, untrustworthy, self serving, and corrupt. Society's view point of the lawyer 

profession is lower than ever before and shows no sign of improving. Also, lawyers are 

reported to have elevated numbers of psychological illness, such as depression, 

substance abuse, and personal dissatisfaction. (Litowitz 2006,9) These problems can 

be traced to the nature of the legal profession and its practices. The failures in the 

system are embedded early in legal education. A core group of problems leads to lead 

to others. These core problems include poor client relations and communications, lack 

of emotional connectivity, the disparity between practice and ideology, and the nature of 

some of the everyday tasks of a lawyer. 

These core problems lead to an unpopular public view of the legal system and 

self-loathing by legal practitioners. Studies support that these core problems exist. For 

example studies show that one-third of attorneys are clinically depressed, alcoholic, or 

addicted to drugs, and that lawyers have elevated anxiety levels of up to at least double 

that of the general public. (Litowitz 2006, 9) The depreSSion, substance abuse and 

anxiety levels relate to the nature of the lawyer's tasks and to the lack of emotional 

connectivity with clients. Leading to this stress is the dehumanizing hours worked by 

lawyers, the gap between a lawyer's intelligence and the mind-numbing nature of some 

of their work, including the repetitiveness of their day to day tasks. (Lattman 2007) All 

this leads a lawyer to become isolated and self-loathing, which in turn leads to less 

energy to work for the client's needs, and instead looking for a means to end the case. 
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Other causes of heighten emotional stress in lawyers include the nature of the 

adversarial system, and strong competition which challenge a lawyer's desire for 

'financial success. 

The analytical thought process of a lawyer or ("thinking like a lawyer") develops 

from legal education. Its emphasis on rules, order, and organizations based on logical 

thought, analysis, and attention to detail causes problems of great magnitude. Lawyers 

then seek perfection, with extreme dedication to work, but with less focus on a client's 

needs as a person, and often leads to excessive litigation that is not in the client's best 

interest. The adversarial system can cause negative experiences. Such behaviors as 

hostility, suspicion, manipulation, and cynicism tend to leave the client feeling betrayed 

and the lawyer angry, afraid, irritated, or impatient. (The Institute for Continuing Legal 

Education 1995) All of this has left the public with a negative view of lawyers and the 

system. 

A study commissioned by the American Bar Association found that lawyers have 

a 40 percent approval rating compared to 84 percent for educators, 71 percent for 

doctors and 79 percent for police officers. The law, as practiced today, leads the public 

to perceive lawyers as expensive, arrogant, aggressive, pretentious, and narrow minded 

only focused upon what favors them at the moment. Becoming a lawyer today is to 

become hated and feared. (Litowitz 2006, 11) Clients interacting with fear toward their 

lawyers have reservations about making full disclosure and harm themselves and their 

cases. The public depends on lawyers to it guide through what is usually a difficult 
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emotional process. With distrust by the public, the process is often times painful, leaving 

clients distraught and reluctant to participate in the system. 

What should be done to address these problems? It is a transformation in 

methods used in teaching legal education. The transformation should come by including 
. 

the philosophy and methods of Therapeutic Jurisprudence into the legal educational 

curriculum. Therapeutic Jurisprudence is the ideal response to the short comings of 

current legal education, that in turn leads to high public disapproval and lawyer 

dissatisfaction. 

Therapeutic Jurisprudence focuses on the law's impact on the emotional life and 

psychological well-being of the client. It is a perspective that views law itself as a 

potential therapeutic agent. (Wexler 2000, 45) Therapeutic Jurisprudence (hereafter T J) 

does not simply call for changes in the legal system, but suggests methods to practice 

law in a manner that is more humanistic and psychologically beneficial to all the actors 

involved. T J suggests options that may result in a restorative approach, yet does not 

sacrifice the values that are essential to American law famously known as "Due 

Process" and "Justice." Due Process and Justice are fundamental to the American 

society and are enshrined in the United States Constitution. T J does not manipulate 

Justice or Due Process nor does it replace their goals. Rather it is a method by which 

law can be practiced humanely concentrating on aspects and issues that tend to be 

ignored by the current legal system. The aspects and issues that have been ignored by 

the system have lead to the alienation of the public and the practitioners of law alike. 
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As mentioned earlier a law student's disappointment in the legal system can be 

traced as far back as the first year, if not t he first day, of law school. Students usually 

enter law school full of idealism. It is broken down and washed away by the methods 

currently used to educate future lawyers, such as the excessive use of the Socratic 

Method, emphasis on rules and regulations rather than "justice", and the prominence of 

case study. The American Bar Association has recently agreed that the standards for 

law schools must not only consist of litigations skills, appellate advocacy, and 

procedure, but also of training in what is described as "professional skills" (A.B.A House 

of Delegates 2005). In response to the added standards that law schools must attain, 

law schools will now offer skills training that will require law students to develop into 

responsible participants in the legal profession. These new standards are crucial in 

addressing the faults and failures that the legal profession and system face. Therapeutic 

Jurisprudence is the approach that should be taught in law schools to successfully 

address to the problems facing the profession and society today. 

This paper will address the shortcomings of the legal profession, how this has 

harmed the public's view of the law and lawyers, how it has been detrimental to lawyers 

themselves. Then it will describe how Therapeutic Jurisprudence principles should be 

taught to address these failures. Finally, it win address how T J principles can fit into the 

existing law school curriculum, resulting in a healthier legal system for all. 
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The Problems 

The legal profession must address the problems of emotional non-connectivity, 

psychological fulfillment, inadequate client communication, conflicts between ideology 

and actual practice, and the mundane nature of some of the lawyer's daily tasks. These 

short comings can be viewed as two different categories: the failures to the public (and 

therefore its adverse view of the profession) and the failures to lawyers. After both the 

views from the public and lawyers effects are described then it will be possible to 

examine how T J can address these failures. The breakdowns in the legal profession 

can be attributed to the excessive use of the Socratic Method, intense attentions to 

rules and regulations of law in law school, and little attention to the human aspects of 

law. In addition. the nature of the adversarial system itself contributes to these failures. 

Therapeutic Jurisprudence provides a solution to the failures of the legal profession with 

its emphasis on the psychological well-being of the actors and humane application of 

the law. 

As a result of these failures certain aspects of the practice of law have hindered 

the lawyer-client relationship. It is strained because of how the client perceives the 

lawyer as well as the conduct a lawyer must use in the adversarial system. The 

relationship between the client and lawyer is strained due to the mistrust caused by lack 

of effective communication, and a lack of emotional connection. The aspect of 

emotional connectivity is rarely spoken of in the lawyer-client relationship. In the legal 

profession's current state, it is a rarity to find an emotional connection between a lawyer 
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and client. Without these emotional connections, the client feels lost and insignificant, 

and the lawyer is deprived of the satisfaction a connection would create. 

The public's negative view of the legal profession has a serious dilatory effect on 

the profession's view of itself. One of the main reasons for the low opinion of the legal 

profession is the circumstances in which lawyers act in a person's life. 

·People frequently come into contact with lawyers during stressful events in their live ... 
moreover, if they happen to be involved in litigation, they might associate lawyers with 
their adversary and with the evils of the adversary system." (Gross 2000, 16) 

The debate between the effects of the adversarial and non-adversarial system is one 

that should be seriously considered. The psychological effects of the two systems are 

drastically different. 

"A survey done by Consumer Reports indicates that clients involved in non-adversarial 
proceedings tend to be relatively satisfied with their attorneys, whereas those involved in 
adversarial proceedings tended to be more dissatisfied." (Gross 2000, 16) 

The difference in the two systems leads to a feeling of either justice or injustice for 

clients. The lawyers are the ones that receive the blame for the sense of injustice clients 

feel when acting within the adversary system, because it is the lawyer who is hired to 

guide the public through this system. Another important consideration for society as well 

as the legal profession is whether American culture is too litigious. The answer is yes: 

"Compensation for many of life's troubles has become routine, through social insurance 
... and through use of the litigation system. Expectations of remedy and compensation 
have risen ... there is more "litigation up" by outsiders and clients and dependents 
against authorities and managers of established institutions. The leeways and immunities 
from legal accountability of the powerful have shrunk ... it is the exposure that excites 
much of the reproach of our litigious society." (Galanter 1994, 44) 

At this time the first response to conflict is to file a lawsuit rather than finding a 

reasonable solution that is beneficial to both parties. American society is too litigious. 
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Another factor in the public's negative view of lawyers is based on the popular 

belief that lawyers are not trustworthy. "It is well established that public perceptions of 

lawyers is at an all time low." (Litowitz 2006, 9) This is due primarily to a lack of trust. 

Lawyers are not taught the psychological effects that the legal system imposes on its 

participants and they are trained to analyze a legal problem without reference to the 

morals of the litigant's behavior. Popular belief holds that "lawyers are self-interested 

and seek to monopolize the market for legal services to the detriment of the consuming 

public." (Gross 2000, 17) The public view lawyers as driven by money and therefore 

they cannot be trusted with the interest of the client; the lawyer will only manipulate the 

client so to maximize the fee. Lawyers can achieve this goal because they have control 

of a monopoly on the legal market. More public views that are related to the idea that 

lawyers are motivated by money. The public believes that lawyers are characterized as 

being "opportunistic, manipulative, self-serving deceivers." (Galanter 1996, 2) It is 

important to realize that the publiC'S belief of lawyers: 

"Overlap and reinforce each other: for example, mystification helps lawyers manipulate 
the unwary and shield their monopoly. Lawyers betray their clients by fomenting needless 
conflict, and the resulting economic burdens directly benefit lawyers." (Galanter 1996,3) 

The negative view of lawyers by the public is a cycle of disdain towards them and 

causes feelings of distrust and resentment in many different forms. 

Another concern of the public is the cost of the legal representation. 

"The ability of the wealthy to afford top lawyers while the poor often cannot get any legal 
representation at all has fueled public animus towards the profession ... the public 
perception that wealthy corporations hire expensive lawyers to do their bidding 
exacerbates public distrust of lawyers. Cases like that of O.J. Simpson cause the public 
to believe ... that rich can buy justice." (Gross 2000, 16) 
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This view may have some truth in it. The wealthier one is the better and more 

recognized legal representation one can get. There is also survey data to support the 

claim that the public feels that the legal profession favors the wealthy: "59% of a 

national sample agreed that the legal system favors the rich and powerful over 

everyone else." (Galanter 1996, 16) 

In a survey done on behalf of the American Bar Association in April 2002 Leo J. 

Shapiro & Associates found numbers that confirm the public's negative image of the 
• 

legal profession. First in the findings, only 19% of people surveyed said that they were 

either extremely or very confident in the legal profession. Data collected in this survey 

also sought to identify the negative beliefs about lawyers. The findings were that 74% of 

those surveyed agreed that lawyers value winning more than seeing that justice is 

served, 73% agreed that lawyers spend too much time finding ways to have criminals 

released, 69% agreed that lawyers are more interested in making money than helping 

their client, 57% agreed that lawyers are more concerned about self interests rather 

than their clients best interest, 51 % agreed that we would be better off with fewer 

lawyers, 40% agreed that lawyers do not keep their clients adequately informed on their 

cases progress. Only 39% agreed that laWyers attempt to serve the public interest well, 

28% agreed that the most capable lawyers are selected to serve as judges, and 26% 

agreed that the legal profession does a good job of properly disciplining themselves. 

(Shapiro 2002) It is clear from this survey that the legal profession is failing the public or 

these feelings of resentment would not exist. 
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With the public's contempt for the legal profession evident, focus needs now to 

turn to the adverse effects that the legal profession and legal system have on the 

lawyer. Lawyers are overwhelmingly dissatisfied with their professional life which leads 

their private life to become unfulfilling. 

"Attorney self-loathing is a specific response both to the conditions under which lawyers 
are educated, licensed and regulated and to the economic cauldron into which they are 
thrown ... young lawyers hate what they have become, what the profession has made of 
them ... the public hates lawyers, and lawyers hate themselves ... lawyers fantasize 
about having the things that are conspicuously absent from their lives, such as balance 
and meaningful labor." (Litowitz 2006,16) 

The effects that take a toll on lawyers result in drug abuse, alcoholism, high depression 

rates, and the loss of morals and ethics. These are serious consequences. Data 

suggests that lawyers are among the least happy and healthy people in the United 

States. 

Drugs and alcohol are a common escape for lawyers who need to "get rid" of 

their problems or to forget their situation. The unhappiness is a result of the unfulfilling 

and inhumane manner in which lawyers practice law and has driven them to drink and 

abuse drugs. There have been two studies that found a significant number of lawyers 

turn to drug and alcohol abuse. A North Carolina Bar Association study on the quality of 

life of lawyers found "that almost 17% of lawyers admitted to drinking three to five 

alcoholic beverages every day. And another researcher estimated that 15% of lawyers 

are alcoholics. Another study of lawyers in the state of Washington found that 18% were 

problem drinkers and that percentage is almost twice that of "the approximately 10% 

alcohol abusers and/or dependency prevalence rates estimated for adults in the United 

States." (Schlitz 1999,6) There is less known about the rate at which lawyers use drugs 
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but the same Washington study did have several findings. "The Washington study found 

that 26% of lawyers had used cocaine at least once, a rate over twice that of the 

general population." (Schlitz 1999, 7) That is an alarming rate and the state of 

Washington should not be viewed as an exception. 

The depression rates of lawyer are frightening. Research that is affiliated with 

John Hopkins University has found that the 3% to 5% of the general public suffers from 

MOD (major depressive disorder). (Schlitz 1999, 4) What that study also found was that 

lawyers suffer "from MOD at a rate 3.6 times higher than non-lawyers who shared their 

key sociodemographic traits." (Schlitz 1999,4) The rate at which lawyers encounter 

depression starts very early, as early as the first year of law school and elevates until 

they exit law school, where it then drops to approximately triple the rate of the general 

public. 

"A study of law students and practicing lawyers in Arizona discovered that when students 
enter law school, they suffer from depression at approximately the same rate as the 
general public. However, by the spring of the first year of law school, 32% of law students 
suffer from depression, and by the spring of the third year of law school, the figure 
escalates to an astonishing 40%. Two years after graduation, the rate of depression falls, 
but only to 17%, or roughly double the level of the general population." (Schlitz 1999, 5) 

The elevated depression rates are a clear sign that the legal profession is flawed in the 

way it is educates. The highest rate at which lawyers are depressed is during law 

school, and still stays above average after they begin practicing law. 

One final effect upon lawyers (because of the failures of the legal profession and 

legal system) is a loss of morality and ethics. This is a problem that begins in law 

school. Law students are taught that to practice law ethically all you must do is follow 

the rules and regulations of the Code of Professional Responsibility. Law students do 
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not learn how act ethically; rather they merely know what rules say about ethics. These 

rules are important for lawyers and law students because they do provide some 

protection for the client, yet they are not adequate in teaching a law student how to 

ethically practice law. To truly be an ethical lawyer one must "be honeSt and fair. Show 

respect and compassion. Keep your promises." (Schlitz 1999, 40) Ethics are now taught 

to law students but does not allow for the recognition of the importance of being a truly 

ethical lawyer. Without ethics or morals a lawyer cannot practice law in a manner best 

suited to serve the client and prove satisfaction to the lawyer. 
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The Solution 

To solve the problems that surround the legal profession, Therapeutic 

Jurisprudence should be introduced and implemented throughout law school education. 

T J is "the study of the role of the law as a therapeutic agent, it focuses on the law's 

impact on emotional life and on psychological well-being." (Wexler 1999, 1) The 

principles of T J are the remedies for the inadequacies that are mentioned previously. 

Legal reformations through T J are needed because lawyers have forgotten who 

matters most ... the people. This is legal education reform because people matter. 

Every person that is involved in the law process is affected psychologically and 

emotionally by the current condition of the legal system, and the negative perception 

that it carries. The problems that were discussed would be reduced dramatically if the 

curriculum in law schools included TJ. It makes the practice of law more emotionally 

conscious, less disconnected, and a more straight-forward sincere system. If these ' 

principles were taught with emphasis throughout law school many lawyers would 

practice differently resulting in a different view of lawyers and the legal system. It would 

also make the practice of law more rewarding. An article by Mark Satin directly points to 

the need of T J education. Mr. Satin expresses that the adversarial process is 

problematic for those entering into the legal process. He describes the results of the 

adversary process as having the "effect of disrespecting, intimidating, or impoverishing 

the vast majority of citizens passing through that process." (Satin ~004) These effects 

lead to the problems discussed, such as the poor perception of the legal system by the 

public and the unfulfilling lifestyles of practicing lawyers. Mr. Satin considers the 



17 

adversary process to be the cause of suffering in the American legal community. He 

suggests that T J is the new standard for legal jurisprudence which culminates from what 

he calls "underappreciated developments" in the law process. (Satin 2004) The 

developments that he discusses are collaborative law, problem solving courts, 

restorative justice, accountability, accessibility, and a more humane system. 

Collaborative law is law designed for the attorneys for both parties to assist in 

reaching a resolution in which the process takes place outside the court and uses 

cooperative strategies instead of adversarial techniques or litigation. He emphasizes the 

humane side of collaborative law with "collaborative lawyers and their clients approach 

each other with a desire to negotiate and a written commitment not to sue or even 

threaten to sue ... this guarantees that all participating counsel will be totally exclusively 

motivated to make the process succeed!" (Satin 2004) This is an important development 

that is linked to T J because collaborative law diversifies the options available and allows 

those that are uncomfortable with entering into litigation an alternate route for dispute 

resolution. 

Problem solving courts are another development that draws from T J principles 

and makes the legal system more humane. Problem solving courts are also an 

alternative to the adversarial system. 

"Prosecutors and defendants in some problem-solving courts work together to encourage 
defendants to succeed in drug or other treatment ... judges become actively involved 
both by counseling and dialoguing with defendants and by participating outside of the 
courthouse, meeting with residents and brokering relationships with local service 
providers ... citizens are welcomed into the process, participating in advisory boards, 
organizing community service projects, and meeting face to face with offenders." (Satin 
2004) 
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This process still is conducted under the adversarial criminal court system but it offers a 

humane feature to it. Offenders are able to pay for their offense in a productive manner 

which benefits them as well as the community. There is still punishment for committing 

a crime but it offers a way to atone for the crime in a psychologically beneficial way. If 

the offender does not abide by the stipulations of the problem solving court he or she 

may still be sentenced to jail. 

"Restorative justice is both a process that brings together many of the stake 
holders affected by a crime, and a value that states that healing the victim and ultimately 
even the victimizer is the most important consideration" (Satin 2004) 

Mr. Satin describes restorative justice perfectly as "the humane alternative to raw 

vengeance and milky forgiveness." (Satin 2004) Within this form of justice mediation is 

the structure that leads to resolution. What occurs is that in a safe environment, the 

offender and victim interact through dialogue with the assistance of a lawyer trained in 

mediation. It is important to ascertain that this is what the victim wants, because forcing 

mediation like, this when not wanted can be painful and detrimental psychologically. But 

when this practice has the support of the victim, a great deal of healing often occurs. 

The victim is allowed to address the feelings resulting from the wrong done to him or her 

and the offender often realizes the damage done and gets the chance to genuinely ask 

for forgiveness. The victim often times feels a sense of closure after the mediation 

process. 

Restorative justice "recognizes that offenders harm ... communities and even 
themselves. And rather than measuring how much punishment is inflicted, it measures 
how many harms are repaired or prevented" (Satin 2004) 

Accountability and accessibility go hand in hand making the legal process more 

humane. Mr. Satin discusses how the current discipline system for lawyers is a 
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laughingstock even among those in the profession and cites a group that wants to 

replace it with a committee run by non lawyers. He describes our justice system as a 

"mirage if you cannot afford it." (Satin 2004) What he indicates as the answer to the cost 

is "multi-disciplinary practice, professionals from fields like law, accounting, psychology, 

and business coming together in new kinds of organizations to serve common clients." 

(Satin 2004) With all of the developments Mr. Satin suggests, the legal system becomes 

more humane. The challenge is to make these progressive alternatives less a rarity and 

more the norm. This can be done through Therapeutic Jurisprudence education taught 

in law school. 

Reviewing actual implementation of T J principles is instructive. Gregory Baker is 

the Director of Therapeutic Jurisprudence and Interdisciplinary Studies at William & 

Mary Law School. He has written an article entitled Do You Hear the Knocking at the 

Door? A Therapeutic Approach to Enriching Clinical Legal Education Comes Calling, 

which describes an externship partnership between William & Mary and Virginia's Drug 

Treatment Courts. Baker begins his article with the connection between T J and clinical 

legal education. He defines T J to include the humane, emotional and psychological 

aspects of law and demonstrates how clinical education is ripe with the chance to 

implement these aspects. Baker explains the problem with legal education that leads to 

lawyer-client connectivity being extremely low. It is the emphasis in law school to teach 

rules and not moral prinCiples. Baker describes how: 

Ustudents are taught to follow the 'black letter law' and not to factor emotion, imagination, 
or sentiments of affection and trust into their analysis of legal problems and that 
therapeutic jurisprudence, by contrast, values the intangibles and teaches lawyers to 
view their roles in a different light." (Baker 2005, 3) 
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Currently law schools merely teach rules and regulations or how to "think like lawyers", 

and this leads to lawyers practicing without any attention to the human and 

psychological needs of the client. He goes on to identify other problems in the legal 

profession and makes a resounding statement in support of TJ legal education. 

"The opportunity that exists by the way of therapeutic jurisprudence to expose students in 
legal education to a humane, sensitive, empathetic and common decency approach to 
lawyering is one that should not be undervalued or overlooked. It is important that we 
build upon good communication and interpersonal skills of our students and that we 
promote their utility as a very valuable commodity that will serve both them and their 
clients well in the future." (Baker 2005,5) 

Baker's statement is a start to a more meaningful, humane and responsible legal 

education. 

In Baker's externship through the partnership between William & Mary and 

Virginia's drug treatment courts there are two objectives for his students. 

"Combine a cutting edge academic experience with research and scholarship opportunities; and two to 

provide a public service to the courts and to legal professionals in the field." (Baker 2005,8) 

Through the objectives of the externship the students are introduced to the principles of 

TJ and working with the criminal drug treatment courts the students experience the 

principles of TJ in practice. The students are able to see the application of the very 

prinCiples they are learning. There are two components to Baker's externship. 

"First, there is a classroom component, which consists of four classroom sessions ... first 
classroom session is devoted primarily to exposing students to the basic principles of 

. therapeutic jurisprudence and problem solving courts ... the second and third classroom 
sessions provide a forum for students to reflect on what they have observed and 
experienced while participating in the externship and to compare the practices employed 
by the different placements ... in the final session, students discuss how they plan on 
carrying the knowledge they have gained forward into their careers." (Baker 2005, 11) 
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These components along with the journal and final paper that the students have to write 

are essential for those students to solidify their legal education characterized by 

therapeutic jurisprudence. The second component is the most important. 

"The second component of the externship is the on-site learning in the trenches where 
students see, feel, and learn about therapeutic jurisprudence and problem solving courts 
and their application in the real world." (Baker 2005,5) 

Baker goes into particulars of the field work done during the externship and this is 

where a more complete understanding that practicing law therapeutically because 

people do matter is needed in the law profession. 

Having seen a course in law school that utilizes T J it is important now to explore 

the American Bar Association's standards for law schools. Chapter 3 of the ABA 

Standards for Approval of Law Schools is the "Program of Legal Education" in which 

there are objectives and curriculum standards that must be met. (ABA Standards for 

Approval of Law Schools 2008-2009) In the objectives portion of Chapter 3 Standard 

301 A, Standard 302 A, as well as the first and second interpretation of standard 301 

and the second and third interpretation of standard 302 are important. Standard 301 a) 

reads "a law school shall maintain an educational program that prepares its students for 

admission to the bar, and effective and responsible participation in the legal profession." 

Interpretation 301-1 reads "a law school shall maintain an educational program that 

prepares its students to address current and anticipated legal problems", and 

interpretation 301-2 reads "a law school may offer an educational program designed to 

emphasize certain aspects of the law or legal profession." (ABA Standards for Approval 

of Law Schools 2008-2009) It is clear that, law schools are not adhering to the 

standards of preparing law students to be effective and responsible actors in the legal 
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profession as shown by the overwhelmingly negative perceptions from the public and 

the negative personal issues with which lawyers are dealing. Both interpretation 301-1 

and 301-2 address a manner in which T J can be implemented into the curriculum of law 

schools. This leads to Standard 302 Curriculum (a) which reads: 

"a law shall require that each student receive substantial instruction in (1) the substantive 
law generally regarded as necessary to effective and responsible participation in the legal 
profession; (2) legal analysis and reasoning, legal research, problem solving, and oral 
communication; (3) writi ng in a legal context, including at least one rigorous writing 
experience after the first year; (4) other professional skills generally regarded as 
necessary for effective and responsible participation in the legal profession; and (5) the 
history, goals, structure, values, rules, and responsibilities of the legal profession and its 
members." (ABA Standards for Approval of Law Schools) 

Interpretation 302-2 reads: 

"Each law schools is encouraged to be creative in developing programs of instruction in 
professional skills related to the various responsibilities which lawyers are called upon to 
meet, using the strengths and resources available to the school. Trial and appellate 
advocacy, alternative methods of dispute resolution, counseling, interviewing, 
negotiating, problem solving, factual investigation, organizations and management of 
legal work and drafting are among the areas of instruction in professional skills that fulfill 
Standard302 (a) (4). (ABA Standards for Approval of Law Schools 2008-2009) 

Interpretation 302-3 reads: 

"A school may satisfy the requirement for substantial instruction in professional skills in 
various ways, including, for example, requiring students to take one or more courses 
having substantial professional skills components. To be "substantial" instruction in 
professional skill must engage each student in skills performances that are assessed by 
the instructor." (ABA Standards for Approval of Law Schools 2008-2009) 

Therapeutic Jurisprudence is what is needed by law schools to comply with the 

standards put forth by the ABA. T J principles would directly fulfill the requirement to 

prepare students to be effective and responsible participants in the profession. The 

principles, with their focus on the client and making law a psychologically positive 

experience, makes those who practice the principles effective and responsible. It is hard 

to argue that T J practitioners with their humanistic concern for people are not 
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responsible attorneys. As for the ABA standard for curriculum, T J speaks directly to 

Standard 302 (a) (1), (2), (4), and (5). T J is effective and responsible, and in reference 

to Standard 302 (a) (2) TJ's framework is based on reasoning, problem solving, and oral 

communication. T J in practice places high importance on communication with clients to 

be sure of their feelings and what are their goals. Lawyers must be highly skilled in 

reason and analysis so they can have an open dialogue about the goals the client wants 

to achieve. With Standard 302 (a) (4) TJ expresses no substitution for the other 

professional skills needed to be responsible and effective. Such skills include 

counseling, alternative methods of dispute resolution, negotiation, effective listening 

skills, awareness of cultural differences and ethical and moral conduct. It is apparent 

that teaching T J and its value system would meet these standards as well as improve 

the profession. 

Professor Bruce Winick of the University Of Miami School Of Law teaches a 

class using T J called New Directions in Lawyering, that effectively meets the standards 

set by the ABA, and he has written an article in response to the ABA standards entitled 

Using Therapeutic Jurisprudence in Teaching Lawyering Skills: Meeting the Challenge 

of the new ABA Standards. Professor Winick acknowledges that there are certain skills 

that are needed to be a modern lawyer that are drastically different than what is being 

taught in law schools. These skills include psychological sensitivity in lawyer/client 

relationships such as conveying empathy and dealing with principles of psychology 

such as the psychology of persuasion, interpersonal skills such as effective 

communication, interviewing and counseling techniques, and the ability to identify and 

address emotional issues that could arise during the legal process. (Winick 2005) By 
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teaching these skills Professor Winick emphasizes the importance of lawyering in more 

than a legal context, and views law as a helping profession. He shows students that law 

can be psychologically beneficial, therefore motivating them to develop skills to better 

"heal" their clients. Professor Winick teaches first conducts an exercise to identify 

professional values. He does this by assigning a selection from Ghandi's autobiography, 

and two American Bar Association Journal articles about John McShane, an attorney 

who uses T J in law practice, and Arnie Herz, a lawyer who uses mediation. Afterwards 

his students record how they would like to be remembered after their death and after a 

life of being a practicing lawyer. (Winick 2005) This gives his students an idea of the 

values they need to incorporate to themselves to be a therapeutic lawyer. These values 

are important to identify because as the law student progresses through law school their 

ideals and values are tested through the Socratic Method and emphasis on the rules of 

law. 

Another aspect of Professor Winick's class is to identify differing roles of the 

lawyer. 

The class "will consider a number of emerging concepts of the lawyer's professional role, 
all of which seem to have in common a more humanistic orientation, seeking to lessen 
the excessive adversarialness of lawyering, trying to improve client well being generally, 
and psychological well being in particular ... the vectors of the comprehensive law 
movement; therapeutic jurisprudence, preventive law, creative problem solving, holistic 
law, restorative justice, the increasing array of alternative dispute resolution mechanisms, 
including collaborative law and the emergence of problem solving courts· are all djffering 
views of the role of a lawyer. (Winick 2005, 438) 

Then there are two types of exercises carried out by the students, psychological soft 

spot exercise and a preventive law exercise. These exercises give the students a 

chance to identify client's psychological needs through the psychological soft spot 
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exercise and how to practice preventive law to protect a client from exposure to legal 

risk. 

With the implementation of this class law students benefit greatly. Students 

receive reinforcement that: 

"Sees law as a helping profession that should be practice with an ethic of care. This 
conception is more consistent with humanistic values and provides a focus for 
professional activities that is more consistent with the idealism that most students entered 
law school with." (Winick 2005,476) 

The students move away from viewing the legal process as solely adversarial and view 

it as more a humane system. It also motivates lawyers to develop a professional life that 

is more "humane" and satisfying for themsel.ves. 

This article has outlined what is meant by Therapeutic Jurisprudence, discussed 

some of the failures of the legal profession, developments in the legal profession that 

employ T J prinCiples, an externship in a law school, the ABA Standards for legal 

education, and how a course utilizes Therapeutic Jurisprudence in education to address 

the ABA Standards. Now let us observe T J in action with examples of how it has been 

effectively practiced and where T J could have been used but was not. All of these 

examples came from interviews with Rick Halpert the lawyer in the cases involving the 

usage of T J and Ross Jones (a pseudonym) who was the client in the case where T J 

was not used. Finally, for appropriate perspective, as an example of where T J was 

employed but failed will be reviewed. 

The following examples of T J being effectively practiced are personal accounts 

by lawyer Rick Halpert, and to protect the privacy of those involved in the cases 
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pseudonyms will be employed. The first case involved Jane Adams, a mother who lost 

one of her young boys and her other older son was permanently brain damaged as a 

result of her ex-husband's negligence. Jane's ex-husband had neglected to buckle up 

the children and also allowed the younger son to sit in the front seat in front of the air 

bag. Jane was obviously distraught and in deep grief when she hired and signed a 

contract with a lawyer who had come to see her at the hospital. She continued to be 

deeply distraught and came to see Rick for a second opinion at the suggestion of her 

divorce attorney. He sat with her and listened to Jane. He talked with her about the 

incredibly sad and unfortunate situation. Jane then wanted Rick to represent her, but he 

explained to her that he could not because of the contract with the other attorney that 

she had hired. Jane insisted so he called the other lawyer on a speaker phone with 

Jane. The other lawyer and Jane then talked. Afterwards, she decided to change 

representation to "Rick" (the name he prefers). As her new attorney he found her to be 

an emotional wreck and she was struggling with serious life decisions such as treatment 

for her older song that survived the accident. Rick's first actions were to talk with her, 

which he did for hours, and listen to her and comfort her. There was nothing regarding 

law or legal issues discussed during this time, solely encouragement to help her make 

the best decisions she could for herself and son. These actions by him personify T J on 

several levels, first by practicing a concern for ethics, with the change of lawyers by the 

Jane. He could have taken her as a client without any concern for the other lawyer 

because the client is always free to hire new counsel. He chose instead to invite the 

lawyer to discuss the matter with Jane. Then, of concern for her, took her on as a client. 

The next characteristic of T J was the hours of intensively listening and comforting her 
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as well as psychologically encouraging her to make appropriate life decisions. He 

received little training in areas of psychology or grief management or how to help a 

client make decisions that will result in lifelong consequences. He learned to do so by 

trial and error with 37 years of practice along with a strong sense of caring for people. 

Rick said he decided to be a helping lawyer. He feels that this decision is very 

rewarding. He was even made a God parent to one of the children he was representing 

in this case. 

Rick also discussed a case involving the death of it young boy, Seth Minor, and 

burn injuries to his mother, Elaine Minor. The Minor's car was rear-ended by Katie 

Sullivan who was attempting to change CDs in her large SUV. Seth was burned to 

death and Elaine lost part of her hand to burns attempting to save her son. Elaine was 

immediately taken to the burn unit at a local hospital. Rick's first action as an attorney 

was to go to the hospital where he met Jared Minor, the husband and father of the 

victims in the accident. On a daily basis he visited the burn unit to speak with Jared for 

hours and to comfort him. He counseled Jared, not about legal matters, but about 

Jared's grief. There was no discussion of legal action for many days. As legal 

proceedings began it was found that Katie's SUV had extremely high insurance 

coverage: $2.5 million. Jared continued to be heavily grief stricken and one evening he 

seemed to lose control and planed to murder Katie, the person who had caused his 

son's death. Elaine called Rick at his home and asked for him to come and talk to 

Jared. He did and talked Jared into letting him take Jared to the psych ward. This was 

only possible because of the trust built up over the hours of counseling Jared, and 

comforting him prior to the legal actions. When Jared was released from the psych ward 
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he decided that he wanted all of Katie's insurance coverage and to have it within 30 

days. 

This is extremely difficuH if not impossible to achieve so quickly because 

insurance companies do not pay that much in such a short period of time. Rick called 

the insurance adjuster, and out of respect, the adjuster attempted to obtain the money. 

In negotiating the criminal charges Rick, the defense attorney and the prosecutor 

negotiated a resolution in which Katie would plead guilty to negligent homicide and 

accept all responsibility for the accident publicly and the insurance-money would go to 

the victims. After Katie's plea in open court including complete acceptance of 

responsibility for the accident, there was an apology meeting held. The meeting 

included Rick, his law partner Bonnie, the prosecutor, the criminal defense attorney, the 

insurance company, Jared, and Katie and Katie's husband. During this meeting Katie 

and Jared confronted each other for the first time. Katie said that she would never 

forgive herself for what had happened and cried hysterically. To everyone's surprise 

Jared forgave her. He forgave the women he had previously planned to murder. Jared 

talked about his love his son and how he misses him and everyone at the apology 

meeting had tears in their eyes. If Rick had not built trust with his client and expressed 

genuine concern Jared would have murdered Katie and ended up in prison ruining more 

lives than just his and hers. 

In this final example Rick described Kim Marley, an attractive young woman who 

was hit by a drunk driver and then struck by a semi truck. Kim came within one quarter 

inch of being paralyzed as a resuH of the accident. Previous to the accident Kim had a 
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difficult life. She had been in an abusive relationship, which she eventually escaped only 

to marry a man that was also abusive. She had dangerously low self esteem and battled 

with depression all before her life altering accident. To add even more distress to Kim's 

life she had Fibromyalgia. After the accident Rick spent weeks counseling her. He 

worked to help her build up her self-confidence which eventually permitted her to 

divorce her husband. This had nothing to do with "the case", but it had everything to do 

with Kim's well-being psychologically. She made great progress but there were 

setbacks. The orthopedic doctor that set her neck did so incorrectly, which caused more 

physical pain as well as mental distress. 

With Rick counseling and engaged listening Kim had enough confidence in 

herself to start to make the proper life decisions toward a successful life. Kim moved in 

with her parents, being unemployed and re~ntly divorced. Social Security ruled her 

permanently disabled. She had set backs, but through the continued counseling that 

Rick and a psychologist did her she built up her self-esteem to the point that she went 

back to school, got a job found a man that treated her with respect and love. They 

eventually married and had a wonderful daughter together. The counseling that was 

conducted had nothing to do with law but had everything to do with being humane and 

caring for people. To this day, when Kim has a spell of depression she will call Rick up 

for what she calls a "Rick fix" or a therapeutic dialogue to counter the depression. Rick 

finished this case three or four years ago, yet he still sees her (this is typical of most of 

his client relationships). She is blessed and continuously rewarded because of his 

compassionate use of T..I principles in his legal practice, and he enjoys the satisfaction 

of having made a difference. 
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Rick practices the principles of T J with all of his cases; unfortunately not all of 

them have the same rewarding, positive end as these cases. This next case is one of 

those unfortunate incidences. Rick was hired to represent Caleb, a young child that was 

burned very badly in a mobile home fire. Caleb's parents were drug addicts and were 

not a great source of support for him. Rick and his partner Tom were the source of 

support that he needed. They set up a support system for the boy that drew on T J 

principles. Caleb's support system was one that combined several different professions 

making this a case utilizing T J's characteristic of being an interdisciplinary approach to 

law. Through this interdisciplinary approach they set up a rehabilitation plan for Caleb. 

This type of plan is driven by T J because it has the well being of Caleb in mind and not 

a legal result. This plan consisted of professionals in the medical, dental, and 

psychological fields. He was cared for a great deal and did very well when working with 

the social worker. Caleb was living as normal a life as he could. Things took a turn for 

the worse when his father was released from jail. Caleb's father brought his son's 

progress and his son down to a place from which he could not recover. The process 

was repeated for several years. Caleb would succeed until his father reappeared. Rick 

was so distraught that he could not permanently help Caleb to heal that he had to seek 

counseling for himself from a social worker that was involved. Her advice to Rick was 

that sometimes you just have to let go. 

Rick Halpert has learned a great deal from practicing T J. He had developed 

insight into what you can and what you cannot do in dealing with helping a client heal. 

Resulting from the manner and care that Rick conducts his professional life he has a 
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rewarding personal life. He has clients that consider him part of their family and he has 

saved lives. That feeling alone is worth the effort to practice T J. 

Unfortunately T J practice is a rarity in the legal profession. Shown in the example 

hereafter is a firsthand account of Mr. Ross Jones' journey as a client through the legal 

system (also based on direct interviews). Ross Jones was arrested and brought to trial 

for the production and possession of twenty marijuana plants. He was appointed a 

lawyer by the state because he could notBfford his own representation. Upon meeting 

with the lawyer appointed to him he was reassured by her that she would be "there for" 

him and she seemed genuine in her goal to help him through this trial. Ross had put 

faith in the system and voluntarily pled guilty to the charges and cooperated with the 

police and prosecutor. Ross was extremely nervous about appearing in court because 

he had little prior knowledge of what was ahead of him and his ideas of what was to 

come where based on word of mouth regarding the judge that presided over the case. 

Ross appeared at his preliminary hearing in which the facts of his case were to be 

presented in front of the judge. His lawyer failed to appear! Ross felt betrayed and 

humiliated, but even worse he felt lost and helpless as a result. Ross then had to wait 

two months before his sentencing. These months were months of excruciating 

uncertainty, anxiety, fear, and depression. On the day of his sentencing these feelings 

did not cease, but more negative events occurred. As Ross's lawyer (who finally did 

appear) argued on his behalf, the judge was indifferent; the entire courtroom saw him 

roll his eyes at Mr. Jones' defense and plea. This caused a great deal more 

embarrassment for Ross. 



32 

This demonstrates the value of a T J approach. These examples show how T J 

can help a client to heal emotionally by being supported by the legal profession. The 

last example shows how the psychological well being of a client is in fact damaged 

because the easy principles of T J, such as effective listening and counseling were 

ignored. What is needed is to make TJ the standard for lawyering. To do this TJ must 

be taught in the law school curriculum. To address the failure of the legal profession TJ 

must be more than an elective, it must be included and reinforced throughout all of law 

school in all courses. It should be introduced in the first year of law school, and then 

reinforced throughout the remainder of a law student's education. 

The first year of legal education is arguable the most important time for law 

students to become familiar with T J. As law is taught now, students tend to lose their 

ideals and personal values as early as the end of their first year in law school. Thus T J 

being taught to first year law students is essential, and to achieve this law schools 

should teach a required ethics course that is rooted in TJ. To accompany the ethic 

course a professional responsibilities course should accentuate counseling, effective 

listening, emotional trust, and client care. These principles should then be revisited at a 

more in depth level as the law student progresses through law school. For example in 

the second year of law school, both ethics and professional responsibility should be 

taught at an advanced level with a deeper focus on how and when T J principles learned 

will work best in different situations. 

To firmly cement these ideals, the law student's final year of education should 

include a course in which simulation should be the main tool. Law students would have 
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to draw on their ethical base in deciding whether to take a case and what to do when 

faced with ethical challenges. In a course that uses simulation to teach professional 

responsibilities law, students would be required to act out different situations in which 

they have to identify whether they should counsel the client, and determine how to do 

so. As long as there is continuous stress on the importance of these principles from 

early in law school until the end, law students will more likely maintain their ideals and 

morals. This would lead them to practice law in a manner that is therapeutic and 

rewarding for them because they are staying true to what they believe. 

Along with the advanced courses in ethics and professional responsibilities 

throughout law school there should be courses in counseling. Yes, counseling is 

addressed in professional responsibilities courses, but lawyers need to be educated in 

various techniques in counseling. Making counseling part of the law school curriculum is 

important in developing therapeutic lawyers. To be an effective counselor a law student 

should have a basic understanding of psychology. A course in counseling would be 

helpful. This course would consist of the basics of psychology and law as well as 

psychological factors that are affected in certain situations such as an unexpected 

tragedy or emotional grief. Then counseling techniques should be taught. There are 

many aspects of counseling and many different ways to counsel a client. Several of 

these should be introduced and discussed. At this point law students can see that the 

client's emotional well being is important and should be preserved in the legal system. 

Also by teaching techniques in counseling, law students will be able to identify with 

specific techniques and can begin to sharpen their skill in practicing counseling. Rick 

Halpert, for example, is a great counselor without any formal training because he does 
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care about the people that step into his office. Now imagine the. law student who has 

now solidified ideals and morals and also has training in counseling! This new type of 

lawyer will practice law with an ethic of care and have the tools needed to guide clients 

through the legal system while helping them heal. Being trained in counseling will 

provide the lawyer with confidence to practice T J effectively. 

An aspect that has a great deal to do with the clientele of the legal profession 

that is ignored by legal education is the difference in culture and personal beliefs. The 

United States is the melting pot of the world, including every culture and every religion 

represented. There is no reason why each person should not receive the same level of 

representation. For instance one lawyer may be well versed in the Catholic religion and 

was raised in the middle class. This lawyer would have no problem identifying and 

relating to clients needs if that client was also middle class and Catholic. Let that same 

lawyer's client be a second generation Muslim woman from Algeria. The lawyer is 

ignorant of the Muslim faith, and to the cultural values of Algeria, this woman would 

suffer because the lawyer does not realize that her needs will most likely be extremely 

different than that of the middle class Catholic man. To deal with this inadequacy law 

schools must teach that there are differences among cultures, societies, and religions. 

They must educate law students that the wants and needs will vary depending on the 

background of the client. It would be nearly impossible to teach the exact difference 

from culture to culture or religion to religion, and law school is not the place to do so. 

However legal education should teach awareness of the differences as well as 

encouraging lawyers to fully understand each client's personal beliefs and cultural 

heritage. By teaching awareness of a wide variety of differences depending on religion, 
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personal belief, culture and heritage, law students will be able to adapt to their clients 

thus making certain that the client's needs are identified and met. 

There are many different legal subjects on which law students must be educated, 

such as international law, constitutional law, criminal law, contract law, tort law, property 

law, equity and trusts. It is important for law students to learn the rules and regulations 

of each of these areas and they should be continued to be taught. It is also important to 

continue to emphasize ethical practices and humane benefits that can be acquired 

within each subject of law. With continued focus on the ability to practice T J principles in 

all facets of law, law students retain what is the most important factor of practicing law: 

concern for people. Law students will see that if they use T J principles regardless of the 

field of law that is being practiced, it is possible to make the legal system 

psychologically sensitive. Continuing education like this also changes the ideology of 

law schools. It increases the interest to practice law with a therapeutic approach as well 

as making this style of law the standard for lawyering. People should be the focus of law 

practice and the Therapeutic Jurisprudence approach is after all the practice of law with 

people in mind. 

One last remedy for the ailing legal profession is to educate law students in 

interviewing skills with attention to principles of sensitivity. The initial interview of the 

client is a highly important function for those who practice law with an ethic of care. 

During this interview a lawyer can gather a great deal about information on what the 

client wants in legal representation and a lawyer can show a caring attitude. However a 

lawyer can also damage a client relationship if the wrong questions are asked, of if the 
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questions are asked in an impersonal manner. Interviewing a client requires skill. When 

law schools educate law students in interviewing skills there should be an awareness of 

emotional connectivity and effective listening skills. This course should teach first how to 

connect with clients on an emotional level before any legal questions are asked. Doing 

so builds trust with the client, making this process much more humane. Also connecting 

emotionally res'ults in the building of trust. Effective listening is closely related to 

emotional connectivity. An effective listener must connect emotionally. Being an 

effective listener leads to the identification of the clients wants and will assist the lawyer 

in obtaining the client's goals. 
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Conclusion 

The current practice of law is failing both its clients and the public. Lawyers are 

unhealthy and unhappy, clients are insufficiently served and all of society suffers. 

Introducing Therapeutic Jurisprudence into the law school curriculum will address many 

of these problems effectively. The legal profession will be .transformed from a hated 

profession to a profession viewed as helpful and healing. T J principles will also benefit 

the society as a whole. The cost of litigation has risen dramatically. This cost escalation 

hurts business profitability. Reducing this dreain in revenue is especially important in 

times of recession and high unemployment. T J encourages less expensive form of 

dispute resolution like mediation and arbitration. T J suggests adapting a win-win dispute 

resolution system that would settle cases without pointless time and money being 

wasted. Therapeutic Jurisprudence is the remedy for restoring the legal profeSSion to 

what its purpose should be ... serving people effectively and economically with 

compassion for the people who are involved. 
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